* A A Inclusion as operators of those coal mine construction companies
which "do control and supervise the construction work they have con-
tracted to perform" would in all likelihood as Bituminous Contractors
presages, constitute a reasonable exercise of the Secretary's authority.

OD argues s, on the basis of the above quotation, that finding it to be an inde-
pendent contractor and an "operator" within the meaning of section 3(d) would
disregard the substance of its contacts with the mine operation and would
exceed the congressional intent stated in the legislative history.

Finally, OD's brief (p. 13) cites National Independent Coal Operators
Ass'n. v. Brennan, 372 F.Supp. 16 (D.C.D.C. 1974), aff'd, 419 U.S. 955, and
claims that the court in that case struck down the Secretary's liberal inter-
pretation of the word "operator" so as to include as "operators" under the Act
construction companies not Involved in the mining process.  OD's brief (p. 14)
thereafter summarizes its arguments above to the effect that contractors made
subject to the Act should be engaged in construction at the mine, or involved
in the extraction process, and have a continuing presence at the mine.  OD
contends that its activities fail to satisfy any of the criteria required for
finding it to be an "operator" within the meaning of section 3(d).

When one reads the legislative history and court decisions on which OD
relies in the preceding summary of its arguments, it is found that the decisions
are all adverse to the arguments which OD makes. As for OD's claims that the
legislative history shows that Congress did not intend for an electric power
company to be found to be an "operator" under the Act, on the same page from
Senate Report No. 95-181 from which OD lifted the quotation I have set forth
above, the Committee also stated (Report No. 95-181, p. 14, or Legislative
History, supra, p. 602):

;V A A The Committee notes that there may be a need to resolve juris-
dlctional conflicts, but it is the Committee's intention that what is
considered to be a mine and to be regulated under this Act be given
the broadest possiblfe] interpretation, and it is the intent of this
Committee that doubts be resolved in favor of Inclusion of a facility
within the coverage of the Act.

* * * In enforcing this Act, the Secretary should be able to issue
citations, notices, and orders, and the Commission should be able to
assess civil penalties against such independent contractors as well
as against the owner, operator, or lessee of the raine.  The Committee
notes that this concept has been approved by the federal court in
Bituminous Coal Operators' Assn. v. Secretary of the Interior, 547 F2d
240 (C.A.4, 1977).

Thus, before the 1977 Act even became effective, the courts had already held
that independent contractors could be found to be "operators" within the mean-
ing of section 3(d) before that section was specifically amended to include
independent contractors as "operators". Moreover, the Fourth Circuit in the
Bituminous Coal case referred to in the quotation above from Senate Report
No. 95-181, the court stated that the Brennan case, supra, on which OD relies,
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